Special Education Overview
(1.1) What is the deﬁnition of special education?
Special education means specially designed instruction, at no cost to the parent, to meet the unique needs of a child with disabilities. This instruction can include classroom instruction, home instruction, instruction in hospitals and institutions, instruction in other settings, and instruction in physical education.
Special education also includes speech-language pathology or any other related service if the service is considered special education under state standard, travel training, and vocational education. California law adds to the federal deﬁnition of special education by requiring that special education be provided to those students with disabilities whose educational needs cannot be met with modiﬁcation of the regular instructional program. [20 U.S.C. Sec. 1401(29); 34C.F.R. Sec. 300.39; Cal. Ed. Code Sec. 56031.]
Federal regulations speciﬁcally deﬁne several key terms included in this deﬁnition:
At no cost means “that all specially-designed instruction is provided without charge, but does not preclude incidental fees that are normally charged to all students regardless of a disability or their parents as a part of the regular education program.” [34 C.F.R. Sec.  300.39(b)(1).]
Physical education means “the development of physical and motor ﬁtness; fundamental motor skills and pattern; and skills in aquatics, dance, and individual and group games and sports (including intramural and lifetime sports).” The term also “includes special physical education, adapted physical education, movement education, and motor development.” [34 C.F.R. Sec. 300.39(b)(2).]
Specially-designed instruction means “adapting, as appropriate to the needs of   an eligible child…the content, methodology, or delivery of instruction to address the unique needs of the child that result from the child’s disability and to ensure access of the child to the general curriculum, so that the child can meet the educational standards within the jurisdiction of the public agency that apply to     all children.” [34 C.F.R. Sec.  300.39(b)(3).]
Travel training means “providing instruction, as appropriate, to children with signiﬁcant cognitive disabilities, and any other children with disabilities who require this instruction, to enable them to develop an awareness of the environment in which they live and learn the skills necessary to move eﬀectively and safely from place to place within that environment (e.g., in school, in the home, at work, and in the community).” [34 C.F.R. Sec.300.39(b)(4).]
Vocational training means “organized educational programs that are directly related to the preparation of individuals for paid or unpaid employment, or for additional preparation for a career not requiring a baccalaureate or advanced degree.” [34 C.F.R. Sec. 300.39(b)(5).]
(1.2) What is an “appropriate” special education program?
The U.S. Supreme Court’s landmark decision, Board of Education v. Rowley [458 U.S.176 (1982)] declared that under federal law an “appropriate” educational program and placement is designed to meet a student’s unique needs, if it provides services to the disabled student suﬃcient for her to obtain “educational beneﬁt,” and it is provided in conformity with the student’s IEP. In addition, the program must be provided to the maximum extent appropriate in the least restrictive environment. It does not entitle the student to the “best” possible educational program or a “potential maximizing” education. The Rowley case was speciﬁcally adopted by the federal courts governing California in a decision called Gregory K. v. Longview Sch. District [811 F.2d 1307 (9th Cir. 1987)].
The courts are constantly exploring the determination of what is “educational beneﬁt.” Certainly, the plan of instruction and placement should be likely to    result in meaningful educational progress and not regression or trivial educational advancement. In California, educational beneﬁt is measured by whether the child is making progress toward achieving the central goals of the IEP. [County of San Diego v. Cal. Special Ed. Hearing Oﬃce, 93 F.3d 1458 (9th Cir. 1996).] In addition, an appropriate education is one in which a student is involved in — and making progress in-— the general curriculum. [20 U.S.C. Sec. 1414(d)(1)(A)(aa); 34 C.F.R. Sec. 300.320(a)(2)(A); Cal. Ed. Code Sec.56345(a)(2)(A).]
(1.3) What is an individualized education program (IEP) and how do I request one for my child?
An IEP is a written statement that describes your child’s present levels of performance, learning goals, school placement, and services. In order to obtain an IEP, your child must ﬁrst be assessed. Starting from the date the district receives your written consent for assessment, the assessment(s) must be completed, and the IEP developed at a meeting within 60 calendar days. When counting days, you do not count the days in between regular school sessions or school vacation in excess of ﬁve school days. If an initial referral of a student to special education has been made 30 days or less before the end of the regular school year, an IEP shall be developed within 30 days after the beginning of the next school year. [34 C.F.R. Sec. 300.320; Cal. Ed. Code Sec. 56344 (a).]
(1.4) What rights do I have in the IEP process?
You should be aware of these basic rights in the IEP process, including the rights to:
1.	Receive written notice of the time, location, and purpose of the meeting, and of who will be attending the meeting early enough to ensure that you will have an opportunity to attend. The school district must also schedule the meeting at a mutually agreed-upon time and place. [34 C.F.R.   Secs.
300.322 (a) & (b).] It should be noted that if the district is unable to convince you to attend a properly scheduled IEP meeting, the district may hold the meeting without you if it has kept a record of its attempts to arrange a mutually agreed on time and place. However, the district must also take steps to insure parent participation — such as through conference calls. [34 C.F.R. Sec. 300.322 (d).]
2.	Attend the meeting and be accompanied by other persons (including a representative, who may be an attorney, or advocate). [20 U.S.C. Sec. 1414(d)(1)(B)(vi); 34 C.F.R. Secs. 300.321(a)(6) & (c).] Whenever appropriate, your child may also attend and participate. [20 U.S.C. Sec. 1414(d)(1)(B)(vii); 34 C.F.R. Sec. 300.321(a)(7).] For an IEP that will be in eﬀect when your child turns 16, the IEP notice must also notify you that transition services and goals will be discussed and that the district will be inviting your child to attend the meeting. [34 C.F.R. Sec. 300.322(b)(2).]
3.	Present your concerns regarding enhancing the education of your child. [20 U.S.C. Sec. 1414 (d)(3)(A)(ii); 34 C.F.R. Sec. 300.324(a)(1)(ii).]
4.	Have language or sign interpreter present if needed for you to participate in the meeting. [34 C.F.R. Sec. 300.322(e).]
5.	Obtain a copy of the IEP. [34 C.F.R. Sec. 300.322(f); 5 C.C.R. Sec. 3040(a).]
6.	Have the IEP reviewed annually, with all the above rights applying. [20 U.S.C. Sec. 1414 (d)(4)(A); 34 C.F.R. Sec. 300.324(b).]
7.	Have the IEP implemented as soon as possible following the development of the IEP, and to have a complete IEP in place at the beginning of each school year. [34 C.F.R. Secs. 300.323(a) & (c)(2); 5 C.C.R. Sec. 3040(a).]
(1.5) What are related services?
Related services are any services that are necessary to help a student beneﬁt from her special education program. To “beneﬁt from special education” has generally been interpreted to mean making meaningful progress toward meeting IEP goals and objectives.
Under federal regulations, related services include but are not limited to:
Transportation and such developmental, corrective, and other supportive   services as are required to assist a child with a disability to beneﬁt from special education, and includes speech-language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, early identiﬁcation and assessment   of  disabilities  in  children,  counseling  services,  including  rehabilitation counseling, orientation and mobility services, and medical services for    diagnostic or evaluation purposes. Related services also include school health services and school nurse services, social work services in schools, and parent counseling and training. [34 C.F.R. Sec. 300.34.]
In California, the list of related services (usually referred to as “designated instruction and services”) is similar to the federal listing. [Cal. Ed. Code Sec. 56363; 5 C.C.R. Secs. 3051 and following.] See Chapter 5, Information on Related Services.
(1.6) My child needs health services in order to attend school, but the district told me it does not have to provide such services because they are “medical.” Is this true?
The distinction between “medical services” and school “health services” is important. Except for those medical services that are for “diagnostic or evaluation purposes,” districts are not responsible for providing medical services as related services. [34 C.F.R. Sec. 300.34(a).] “Medical services” are deﬁned in federal law as “services provided by a licensed physician.” [34 C.F.R. Sec. 300.34(c)(5).] If a service can be performed by a school nurse or other qualiﬁed person, and is not one that must be provided by a licensed physician, then it is not a medical service. [Cedar Rapids Community Sch. Dist. v. Garret F., 526 U.S. 66 (1999).]
Districts must provide health services that are not medical services if they are related services. A health service is a related service if it is necessary to help a child with a disability beneﬁt from special education. If your child needs the health service to be able to attend school at all, then she needs it to beneﬁt from special education. [Irving Independent Sch. Dist. v. Tatro, 468 U.S. 883, 892 (U.S. 1984).] Your child’s right to attend school cannot be legally conditioned on your presence at the school as her health services provider.
(1.7) Are districts responsible for providing a student with a paraprofessional (instructional aide)?
The district must provide a paraprofessional if your child needs an aide to beneﬁt from her education including situations where your child needs an aide to assist her in a regular classroom. The district has a duty to educate special education students to the maximum extent appropriate with nondisabled peers. [34 C.F.R. Secs. 300.114 & 300.115.]
For example, a paraprofessional might be required to help a student with signiﬁcant physical disabilities perform educational tasks (such as note taking), or to assist in a behavioral management program for a student with signiﬁcant behavior problems.
Just as it does for related service providers, the CDE must “establish and maintain” qualiﬁcations to ensure that paraprofessionals are appropriately and adequately prepared and trained, with the “content knowledge and skills” to serve children with disabilities. These qualiﬁcations must be consistent with state-recognized certiﬁcation, licensing, registration or other comparable professional requirements for paraprofessionals. These qualiﬁcations cannot be waived for a paraprofessional on an emergency, temporary or provisional basis. [34 C.F.R. Secs.300.156(a) & (b).]
(1.8) What is assistive technology?
An assistive technology (AT) device is any item, piece of equipment, or product system (whether acquired commercially oﬀ the shelf, modiﬁed or customized) that is used to increase, maintain, or improve the functional capabilities of students with disabilities. [34 C.F.R. Sec. 300.5; Cal. Ed. Code Sec. 56020.5.] Assistive technology service means: any service that directly assists a student with a disability in the selection, acquisition or use of an assistive technology device. Services include:
1.	Evaluating the needs of a student with a disability, including a functional evaluation of the child in the child’s customary environment;
2.	Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by students with disabilities;
3.	Selecting, designing, ﬁtting, customizing, adapting, applying, maintaining, repairing or replacing assistive technology devices;
4.	Coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;
5.	Training or technical assistance for a student with a disability or, if appropriate, that student’s family; and
6.	Training or technical assistance for professionals (including individuals providing education or rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise substantially involved in the major life functions of the student. [34 C.F.R. Sec. 300.6; 5
C.C.R. Sec. 3065(b).] See Chapter 5, Information on Related Services.
 (1.9) My child has a serious illness or condition, or is recovering from an accident or surgery, that will keep him from attending school for a short time. Can he receive any special services to help him stay current with his education?
Yes. Students enrolled in public school with conditions that California’s   Education Codes calls a temporary disabilities — for whom it is impossible or unadvisable to attend regular classes or an alternative education program —   may receive individual instruction, even if they are not eligible under the special education or Section 504 laws. Under California Education Code, “temporary disability” means a physical, mental, or emotional disability that occurs while      the student is enrolled in regular day classes or an alternative education    program and after which he can be reasonably expected to return to school. “Individual instruction” means instruction provided to the student at home, in a hospital or most other residential health facilities. A temporary disability shall     not include a disability for which a pupil is identiﬁed as an individual with exceptional needs. (Cal. Ed. Code Sec. 48206.3.]
(1.10) Who is responsible for providing individual instruction to my child while she is at home or is temporarily hospitalized?
While your child is at home, the school district in which you reside is responsible for providing individual instruction. If your child is hospitalized in a hospital within your district of residence, that same district will be responsible for individual instruction. If your child is hospitalized in a hospital outside your district of residence, the district in which the hospital is located is responsible for instruction. [Cal. Ed. Code Secs. 48206.3(a) & 48207.]
(1.11) My child is a special education student but must be educated at home for a while due to health issues related to her disability. The district says it will provide one hour of “home instruction” per day and no related services. Can the district do this?
Home instruction (sometimes called “home/hospital”) is an educational placement option available to students with disabilities who cannot be educated in a public school setting. Typically, students in this placement have signiﬁcant health needs or signiﬁcant behavioral challenges.
All special education students are entitled to an individualized program of specialized instruction and related services designed to meet a student’s unique needs and which results in educational beneﬁt. [Board of Education v. Rowley, 102 S. Ct. 3034 (U.S. 1982).] An arbitrary limit of one or two hours per day of home instruction without individualized assessment of the placement and related services is not designed to your child’s unique needs. Therefore, any home instruction program, including the need for related services, must be developed at an IEP team meeting and be based on your child’s individual needs. See Chapter 4, Information on IEP Process.
(1.12) Will I have to purchase any necessary equipment, like a computer or other technology, if my child receives home instruction?
No. Any equipment or technology necessary to enable your child to beneﬁt from home instruction, to access and make progress in the general curriculum, or to ensure progress on her IEP or 504 goals must be provided as part of her FAPE. [20 U.S.C. Sec. 1401(9); 34 C.F.R. Secs. 104.33(c)(1) & 300.105.] If a student
with a temporary disability (who is not a 504 or special education student) needs the use of a device, you should argue that the device must be provided by the district in order to facilitate the required home instruction. [Cal. Ed. Code Sec. 48206.3.]
(1.13) If my child has a communicable disease, can the district refuse to provide a home instructor or prohibit her from attending school on the basis of a risk to staﬀ or other children?
Under state regulations, a student “while infected with any contagious or infectious disease may not remain in any public school.” [5 C.C.R. Sec. 202.] However, a district policy that denies home instruction or school attendance to a student with a communicable disease on the ground of risk to others will be closely examined by the courts. At least one court has held that these factors shall be considered: 1) How great the risk really is in terms of how the disease is transmitted; 2) The duration of the risk; 3) How great the risk is in terms of the consequences of infection; 4) The likelihood of transmission of the disease; and 5) The reasonable steps that could be taken to reduce any risks. [Martinez v. School Board of Hillsboro County, 861 F.2d 1502 (11th Cir.  1988).]
(1.14) What rights do I have if English is not my ﬁrst language or I do not speak any English?
Families who do not speak or write English as their primary language have the right to participate fully in special education proceedings. These rights include:
1.	The right to a copy of the IEP document in the primary language of the parent at the parent’s request. [5 C.C.R. Sec. 3040(a).]
2.	The right to be fully informed in one’s native language or other mode of communication of all information relevant to an activity of the school district for which a parent’s consent is being requested. [34 C.F.R. Sec. 300.9; Cal. Ed. Code Sec. 56021.1.]
3.	The right to have assessments administered to a child of limited English proﬁciency in her native language or other mode of communication and in the form most likely to yield accurate information on what the child knows and can do academically, functionally, and developmentally. [34 C.F.R. Sec. 300.304(c)(1); Cal. Ed. Code Sec. 56320.]
4.	The right to have an interpreter at IEP meetings. [34 C.F.R. Sec. 300.322(e).]
5.	The right to written notice in one’s native language or other mode of communication, a reasonable time before a school district proposes (or refuses) to initiate or change the special education student’s identifying category, her evaluation data, her placement, or anything about the way the district is providing FAPE. [34 C.F.R. Sec. 300.503(c)(1).]
6.	The right to have assessment plans presented to parents in their native language or other mode of communication. [Cal. Ed. Code Sec. 56321(b)(2).]
7.	The right to have an interpreter at a due process hearing. [5 C.C.R. Sec. 3082(d).] Although not speciﬁcally stated, interpreters should be provided at mediation conferences as well. [5 C.C.R. Sec. 3086(b)(3).]
8.	The right to a Procedural Safeguards Notice provided in one’s native language. [34 C.F.R. Sec. 300.504(d).]
9.	The right to receive, upon request, information in one’s native language regarding the procedures for ﬁling a complaint with local child protective agencies against a school employee or other person who commits an act of child abuse against a child at a school site. If the information is communicated orally, an interpreter must be provided. [Cal. Ed. Code Sec. 48987.]
(1.15) What is a due process hearing?
When the parents of a student with disabilities and the school district disagree about the student’s eligibility, placement, program needs or related services, either side can request a due process hearing. At the administrative hearing, both sides present evidence by calling witnesses and submitting any reports and evaluations that support their position. A state Administrative Law Judge (ALJ) decides whose witnesses and documents are correct and what program is appropriate. A due process hearing is generally not appropriate for issues addressed by the compliance complaint process.
(1.16) What is a compliance complaint?
When the district appears to have violated a part of special education law or procedure, a parent, individual, public district or organization can ﬁle a complaint with the California State Department of Education (CDE). Examples of violations include, but are not limited to the failure to:
1. implement an individualized education program (IEP);
2. assess or refer a student to special education;
3. follow timelines for assessment and referral;
4. inform parents of an IEP meeting; or
5. implement a due process hearing decision or mediation agreement.
An investigator from the CDE investigates the allegations and makes a written determination of whether the district was “out of compliance” with law or with the student’s IEP. If a district is found “out of compliance,” the district should be ordered to come back into compliance. In addition, the CDE may order the district to submit a “corrective action plan” — a document describing the steps the district has taken, or will take, to assure that the problem does not occur again, as well as the timelines for taking those steps. CDE must approve or modify the plan.
(1.17) What is the diﬀerence between a compliance complaint and a due process hearing?
Both federal and state law include procedural safeguards to ensure that special education laws are implemented fully and appropriately. Compliance complaints and due process proceedings are two fundamental procedural safeguards that parents and others can use to enforce their rights and express their disagreement with the school district. The main diﬀerence between them is:
1.	A due process proceeding is appropriate when there is a disagreement about what should go into a student’s IEP, or where to implement the IEP;
2.	A compliance complaint is appropriate when the district has not followed special education laws or procedures or implemented what is already speciﬁcally written into a student’s IEP;
In other words, due process proceedings involve a disagreement over what a student’s program should include, while a compliance complaint involves an allegation of the school district’s failure to follow the rules or to do what has already been agreed to in writing in the IEP.
